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THE PEOPLE’S COMPACT 
MENDING FENCES ACT OF 2019 

 
 BACKGROUND TECHNICAL REPORT 

 

We the People, exercising our God-given unalienable rights to life, liberty, and the pursuit of happiness; 

to form a more perfect union and come together as a united community, set forth this new, fair, 

equitable, and final resolution of the federal reserved water rights claims of the United States for the 

Confederated Salish and Kootenai Tribes, the People, and State of Montana. 

1. INTRODUCTION 

This document provides critical background information to support the Mending Fences Act of 2019 

(Act), an Act to provide for final resolution and development of the federal reserved water rights of the 

Confederated Salish and Kootenai Tribes (CSKT). The Act is intended to replace the deeply flawed and 

divisive 2015 CSKT Compact and its 2016 federal counterpart (S. 3013), the last compact negotiated by 

the Montana Reserved Water Rights Compact Commission. 

The Montana Reserved Water Rights Compact Commission (RWRCC) was created by the legislature in 

1979 to 

…conclude compacts for the equitable division and apportionment of waters between the State of 
Montana, its people and the several Indian tribes claiming reserved water rights within the state 
(MCA 85-2-701), and the State, its people and the federal government claiming non-Indian reserved 
water rights within the state (MCA 85-2-703). (Emphasis added) 

Unfortunately, regarding the CSKT Compact, the RWRCC did not deliver on this core mission and failed 
to quantify the Tribes’ federal reserved water rights or to produce an equitable and final resolution.  
Instead, the RWRCC exceeded its legislative authority by creating and awarding non-federal reserved 
water rights to the CSKT geographically outside of the Flathead Reservation, delegated the state’s 
constitutional authority for the administration and ownership of water resources to the CSKT, and 
enacted an unlawful taking of water rights within the federal Flathead Irrigation Project (FIP, FIPP).  The 
state of Montana 2015 CSKT Compact failed all its citizens, including the Tribal government and Tribal 
members. 

Arising from the ashes, despair, and division of the 2015 CSKT Compact comes this effort, driven by We 
the People, to develop an alternative solution that benefits all citizens. Under the First Amendment to 
the U.S. Constitution, we the citizens, through our citizen legislators, present the following Mending 
Fences Act of 2019 as a Petition for Redress to Congress. This Act addresses the factual water resource 
concerns, quantifies the federal reserved water rights of the CSKT, and structures a settlement for their 
development and implementation.    

The Mending Fences Act of 2019 is a federal reserved water rights quantification squarely within the 

context of the Winters Doctrine and accompanying law.  The strategies set forth in this document build 

upon a combination of sources, including research conducted on the historical basis for the CSKT federal 

reserved water rights, public comment gathered over the last six years, RWRCC reports, certain 

technical data from the Appendices in the 2015 CSKT Compact, and federal sources.  
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2. QUANTIFICATION 

Quantification of the federal reserved water rights of the CSKT involves (1) the determination of the 

purpose of the reservation, and (2) determination of the volume of water necessary to fulfil the 

purposes of the reservation. Unlike non-Indian federal reserved water rights, Indian Tribes are afforded 

a measure of water to provide for future growth. 

The purpose of the reservation is determined by Articles 5 and 6 of the Treaty of Hellgate (12 Stat. 975), 

and the amount of water required to fulfill these purposes is shown in Table 1.  . 

a. Article 5:  Agricultural and Industrial: full development of FIP and other agricultural lands 

identified by Tribes; water for industrial purposes 

b. Article 6: Permanent home for fee-simple private lots to individual Indians who want them 

[except for existing acreage, nullified by Indian Reorganization Act of 1934] 

Table 1 also shows existing non-federal reserved water rights instream flows that the CSKT secured by 

legal action in 1985.  These water rights are included in the body of the Tribes’ total water award 

secured through the People’s Compact. 

Table 1. Quantification of the CSKT Federal Reserved Water Rights & Legally Secured Water Rights 
 

PURPOSE OF 
RESERVATION & 
TREATY SOURCE 

Measure of 
water right 

Acreage or 
instream 
flow rate 

Volume
/Rate 

Source of 
water 

Priority 
Date 

Total 
Volume 

AF 

AGRICULTURE 
ARTICLE 5 

1
 

Future 
Practicably 

irrigable acreage 

44,852 2.6 af/ac Flathead Lake 1855 115,319
 

 Historic Irrigated 
Acres, FIPP

2 
31,954 2.95 af/ac Flathead River 

tributaries 
1855 94,293 

 Rehabilitation of 
FIPP 

Variable Variable Flathead River 
and Tributaries 

2019 10,000
6 

 Headwater 
streams

5 
Variable Surface 

water 
Flathead River 

Tributaries 
1855  

 Lakes Mountain
8 

Existing Flathead River 
and Tributaries 

1855  

FUTURE DOMESTIC, 
COMMERCIAL, MUNICIPAL, 

INDUSTRIAL (DCMI) 
ARTICLE 5,6 

Trade and 
Industry 

NA NA Surface and 
Ground Water 

Grandfather 22,165
3 

EXISTING DCMI
1 

Existing Uses NA Variable Surface & 
Ground water 

Grandfather 3,043 

 Existing 
domestic, stock 
and municipal 

wells 

NA  Ground Water 2019 14,013 

 

Non-federal reserved 
usufructuary water right 

Legally 
Determined 

Existing flows 
inside FIPP 

Variable 
Rate 

Surface water 1855 270,609
4 

       

TOTAL VOLUME OF TRIBAL WATER RIGHT VARIABLE 529,442 
 

 1. U.S. claims for future irrigation filed July in MT General Stream Adjudication, 2015; water available after project 

infrastructure development completed & water use deferred until projects completed. 2. U.S. Claims filed in MT General 

Stream Adjudication, 2015. ibid note 1. 4. Legally established flow from CSKT v. Flathead Joint Board of Control, 1985; BIA letter 

to Joe Durglo Chairman, May 22, 2013; 5. 2015 CSKT Compact, Appendix 10 without FIP natural nodes. 6. Estimated maximum 

amount. 7. 2015 CSKT Compact, Appendix 16; 8. 2015 CSKT Compact Appendix 17 
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3. WATER RIGHTS OF THE UNITED STATES APPROPRIATED UNDER STATE LAW 

In addition to federal reserved water rights the United States holds in trust for the CSKT shown in Table 
1, the United States appropriated water under state law to Flathead Lake and the Flathead River and its 
tributaries for the purposes of irrigation and power generation associated with the Flathead Irrigation 
and Power Project. The classes of water right holders within the umbrella of the United States’ 

appropriated water rights include irrigation project water users, the Kerr Project hydropower 
appropriation, and Walton Rights.1  

The United States appropriated 1.5 million acre feet for irrigation and power production in Flathead 
Lake, and approximately 1.1 million acre feet from the Flathead River tributaries, including the Little 
Bitterroot Drainage, for the irrigation project and associated power facilities2.  This water is stored in 

fifteen reservoirs and dams constructed to serve the project.  These water rights are held for the project 
irrigators by contract with the United States. Approximately 11,000 acres of wetlands appurtenant to 
the project have been generated by irrigation and are included within the United States’ body of water 
rights.  

Currently the adjudication of these water rights is on hold pending the resolution of the Tribes’ federal 
reserved rights. The settlement of the umbrella of the United States’ water rights in this Act resolves this 

hold and allows the Montana Water Court to complete the adjudication of these United States state 
law-based water rights and other private water rights in the two hydrologic basins within which the 
Reservation is located. 

4. MENDING FENCES ACT OF 2019 

The intent of the Mending Fences Act is to remove all barriers to the successful quantification and 
development of the federal reserved water rights of the CSKT. The Act presents an opportunity for tribal 
members and the CSKT government to finally and fully realize the benefits of the water reserved to 
them by the United States under the 1908 Winters Doctrine (207 U.S. 564 1908).  To enable this Act to 
become a permanent and powerful vehicle for the economic development of the reservation, the final 
barrier of a past unresolved water rights issue must be reconciled to mend fences among neighbors. 

In the same year that the Winters Doctrine was established by a United States Supreme Court case in 
Montana, Congress authorized the construction of a large irrigation project on the Flathead Indian 
Reservation to utilize the waters of the Flathead River for the benefit of both the Indians and settlers 

who lived on the reservation (35 Stat. 444, 448-450).  While the best agricultural lands had already been 
allotted to individual Indians by 1908, for several reasons the water was not fully used for tribal 
agricultural development, a major purpose of the reservation articulated in the Treaty of Hellgate. The 
failure of the United States to develop water for tribal purposes gave rise to causes of action before the 
Indian Claims Commission and the United States Court of Claims. The language from the Court of Claims 
Docket and Indian Claims Commission is on point:   

Plaintiff's 1855 treaty reservation is surrounded by high mountains on the east, south and 
west, 'With Flathead Lake and mountains on the north. Plaintiff still owns these 
mountainsides, most of which are covered with timber and are the source of many streams 
flowing down into the lowlands. Plaintiff still owns the south half of Flathead Lake and the 
Flathead River which flows out of the south end of the lake. The water in these streams 
arising on and flowing through plaintiff's land is of large value for irrigation purposes. 
Beginning with the Act of April 30, 1908, 35 Stat. 70, defendant, without the consent and 
over the protests of plaintiff, initiated and has carried through the construction and 

                                                           
1
 Secretarial water rights are privately held water rights awarded to individuals by the Secretary of the Interior and are attached 

to land patents. 
2
 Including Hellroaring and Boulder Creek hydroelectric facilities as a part of Mission Valley Power 
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operation of an extensive irrigation project on said reservation known as Flathead Irrigation 
Project. In so doing, defendant has appropriated and used and is using large quantities of 
valuable water belonging to the plaintiff tribe as a whole, for the use and benefit of the 
owners, mostly whites, of allotted lands lying on the lower portions of the reservation. No 
compensation has ever been paid to the tribe for said water or the use thereat for irrigation 
of said individually owned lands pursuant to the purposes of defendant, and plaintiff is 
entitled to recover from defendant just compensation therefor in an amount to be 
determined by the court. 

The Tribes maintained throughout these proceedings that they never consented to the unauthorized 
taking and use of Tribal waters, and so affirmed this view in Tribal Resolution No. 1527 while reluctantly 
authorizing the dismissal of these claims without prejudice: 

WHEREAS, the Tribes continue to object to the unauthorized taking and use of Tribal waters 
and by the bringing of these suits before the Indian Claims Commission and the United 
States Court of Claims have not given implied tribal recognition of the taking and 
unauthorized use… 

The significant fact of unresolved, historic damages for the development of water by the United States 

for purposes other than tribal agricultural development forms an important part of this Act, which seeks 
the reconciliation of past claims and the development of the quantified CSKT federal reserved water 
rights.  

The on-reservation, non-federal reserved water rights secured by the CSKT in 1985  are usufructuary 
water rights related to the Treaty-generated Article 3 access to take fish, hunt, and gather food3. While 
the People’s Compact recognizes that Article 3 of the Treaty of Hellgate does not, under the law, 
constitute a purpose of the reservation and therefore does not generate a water right,  it does secure 
access, in common with the citizens of the territory, to the land.  In this sense, the water supports the 
use of the water to take fish, hunt, and gather and is therefore a usufructuary right, again, shared in 
common with the citizens of the territory.  A usufructuary right does not convey ownership. To the 

extent that a party’s use of the water prevents the use by others of that water to take fish, hunt or 
gather, it disrupts the usufructuary right. 

On the Flathead Reservation, the use of water by the United States solely for irrigation purposes in the 
Flathead Irrigation Project disrupted the CSKT on-reservation usufructuary right to take fish, hunt, and 
gather food.  Therefore, on the reservation, the United States is responsible for disrupting the 
usufructuary right of the Tribes. 

To this end, the CSKT were successful in securing 270,600 acre feet of water within the Flathead 
Irrigation Project to support their usufructuary right to take fish by legal action in 1985.  The People’s 
Compact recognizes this use of water for the Tribes and incorporates it as part of the settlement.   

This Act involves first, then, the final compensation for the failure of the United States to protect the 
tribal water resource within the federal irrigation project for the irrigation purposes of the reservation. 
This Act also includes final compensation for disrupting the Article 3 exclusive usufructuary right to take 
fish, hunt, and gather food after the irrigation project construction ceased.  

Second, this Act includes the costs of and mechanisms for fully developing the CSKT federal reserved 
water rights to fulfill the purposes of the reservation. Because of the integrated nature of the water 

                                                           
3
 …the exclusive right of taking fish in all the streams running through or bordering said reservation is further secured to said 

Indians; as also the right of taking fish at all usual and accustomed places, in common with citizens of the Territory, and of 
erecting temporary buildings for curing; together with the privilege of hunting, gathering roots and berries, and pasturing their 
horses and cattle upon open and unclaimed land… Treaty with the Flatheads etc., July 16, 1855 12 Stats. 975 
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infrastructure within the Flathead Reservation, the plan for development of the CSKT federal reserved 
water rights will benefit all residents and contribute greatly to the productivity and economic 
development of the reservation.4 

The purposes of the reservation as derived from the Treaty include agriculture and industry. This 
settlement embraces these purposes and provides the means through which they may be finally and 
permanently enacted on the Flathead Reservation as per the Treaty of Hellgate. 

A. Damages and Compensation 

Context 

The identification of damages to the CSKT in this settlement focuses on the water resource, and 
specifically the United States’ actions with respect to the Tribes’ federal reserved water rights.  An 
additional context for the discussion and calculation of present damages is acknowledgement of 
previous U.S. payments to the CSKT for federal natural resource mismanagement; the extinguishment of 
title to  aboriginal lands executed through the Treaty of Hellgate, Indian Claims Commission, and Court 
of Claims; and litigated payments for other natural resources issues such as the Cobell Settlement.5   

Purpose—Agriculture 

The federal monies for the construction of the FIPP were derived from the Reclamation Fund, 

established by the 1902 Reclamation Act.  The Reclamation Fund was initially capitalized from the sales 
of public lands.6  While the monies derived from the sale of public lands opened to settlement on the 
Flathead reservation were supposed to be deposited to the credit of the Tribes, they were instead 
deposited in the Reclamation Fund and used to construct the FIPP until this practice was stopped in 
1916.  The CSKT were reimbursed for the funds used and as a result construction on the FIPP slowed as 
new funds were sought from the Reclamation fund or Congressional appropriations. 

Thus, a combination of factors interacted to stifle the fulfillment of the agricultural purposes of the 
reservation for Tribal members, including the cultural barriers to adapting to a new lifestyle.  In addition, 
the failure of the United States to provide the basic tools, funds, and expertise to rapidly assist the Tribal 
people in agricultural development7, coupled with the use of monies that belonged to the Tribe from the 

sale of reservation surplus lands and using them for other purposes instead of Tribal agricultural 
development, were undoubtedly factors that stalled tribal agricultural development of the reservation, 
one of the main purposes of the reservation according to Article 5 of the Treaty of Hellgate.  

There are two other factors of consideration in the calculation of compensation for damages in failing to 
develop the water for tribal purposes. First, all American Indians became American citizens in 1924.8 
This marks an important milestone for the Treaty of Hellgate, the eventual incorporation of Tribal 

members into American society as American citizens. On the reservation, by 1924, 80% of the land 
allotted to individual Indians within the Flathead Irrigation Project was sold by them to non-Indian 

                                                           
4 This settlement consists of one-time expenditures that result in completion of new project infrastructure, development of the 

Tribes’ water rights, and Implementation of the other provisions of this settlement, after which all costs, including Tribal 
administrative costs, are expected to be derived from non-federal sources. 
5 The Indian Claims Commission was created by the Act of August 13, 1946 (60 Stat. 1050, 25 USC 70a et seq.) to hear claims of 
'any Indian tribe, band, or other identifiable group of American Indians' against the United States. The Act provides broad 
grounds for recovery, including claims based on 'unconscionable consideration' for tribal lands which were taken and 'claims 
based on fair and honorable dealing not recognized by any existing rule of law or equity. Claims not settled after 1978 were 
transferred to the Court of Claims. Source: National Indian Law Library. https://www.narf.org/nill/index.html  
6
Stern, C.V., 2013, The Reclamation Fund:  A Primer, Congressional Research Service Report R41844 

7
 Article 5 of the clearly contemplated, however unrealistically, a rapid period of development of 20 years.  The 1904 Flathead 

Allotment Act provided for additional individual agricultural assistance, and the 1908 amendment provided for the construction 
of an irrigation project to serve both Indians and settlers. 
8
 Indian Citizenship Act of 1924, or Snyder Act, 43 U.S. Stats. At Large, Ch. 233, p. 253 (1924)) 

https://www.narf.org/nill/index.html
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settlers, contributing to the Tribes’ abandonment of the agricultural purposes of the reservation.9  

Second, the 1934 Indian Reorganization Act (IRA) grandfathered-in all the surplus lands that had been 
sold to non-Indians in the FIPP, while stopping any further allotment and restoring remaining surplus 
lands to tribal ownership.10  During the period between 1908 and 1934 the Tribes maintained a small but 
continuous presence in agriculture on the Flathead Reservation.  

Combined, these factors help to “book-end” the time-period for the calculation of damages for the 
agricultural water use.  From the beginning of the FIPP in 1908, the plan was to develop all the Tribes’ 
allotted lands as well as the unallotted reservation lands sold to the settlers. By 1934, the land 
ownership pattern for the irrigation project development was established as a baseline upon which 
surplus lands not already allotted were returned to the Tribes under the IRA.  

In this context, reports indicate that by 1924, over 60% of the FIPP had been constructed.11 Nation and 
region-wide economic constraints from 1924 through 1934, including the Depression, affected the 
funding available for project construction as well as individual farmers’ ability to pay.12  Whether the 
irrigation project could have been expanded during this period is doubtful.  Significant expansion of the 
FIP beyond its 1924 estimated completion happened only after the construction of Kerr Dam in 1938, 
when more federal and individual funding became available from hydropower revenues and regional 
and national economic recovery and development. 

Thus, the compensation period for purpose of calculating damages to the CSKT is 1908-1934 for 
approximately 96,000 acres of irrigated land within the partially-completed FIP.13 The concept is the 
failure to timely develop the agricultural water supply for Tribal use. 

The calculation for damages regarding irrigation water: 

1. 96,000 acres x 2.6 af/a = 249,600 acre feet per year 
2. 26 years (1908-1934) x 249,600 af/y = 6,489,600 acre feet of water 
3. At $6514 per acre foot present value adjusted for inflation (CPI) x 6.48 maf = $24,293,818 
4. Plus simple interest of 5% from 1909-1933 and 4% from 1934-2018 = $96,537,586 
5. Total Damages including interest = $120,831,404 

At $65 per acre foot and adjusting for inflation using the consumer price index and adding interest of 5% 
per year for (1909-1933) and 4% for (1934-2018), the settlement contains $120.8 million for the use of 
6.5 million acre feet of water in the FIP from 1908-1934, as shown in Table 2.15 

 On Reservation Article 3 Usufructuary Water Use 

The assessment of damages to and resulting from the disruption of the Article 3 exclusive access right to 
take fish, hunt, and gather is tempered by the fact that the construction of the irrigation system 
changed much of the hydrology of parts of the reservation.  Canal excavation, for example, exposed or 
cut through rock formations that held artesian water, generating springs or contributing to instream 

flow.  Seasonally-dry stream courses became year-round streams.  Infiltration from irrigation water 

                                                           
9
 Reclamation Service, Twenty-Second Annual Report, Flathead Project History, 1921, Vol. 28 

10
 Indian Reorganization Act of 1934 or Wheeler-Howard Act, P.L. 73-383 48 Stat. 984 Section 3 of the Act protected 

homesteaded lands within the FIPP 
11

 Appendix to Flathead Irrigation Project Completion Report, 1-3; Department of the Interior, Office of Indian Affairs, Report on 
the Conditions Found to Exist on the Flathead Irrigation Project, Montana, vol. 1, June 1946. 
12

 The Tribes were not charged with payments for the system, but Congress enacted legislation to defer payment by non-Tribal 
settlers several times during the construction of the FIPP. 
13

 This is 75% of the current 128,000 acres currently developed.  BIA reports 
14

 MT DNRC Trust Land Management Division, “Water Rights Valuation”, p. 26 January 8, 2012 
15

 Explanation of interest rates: The Court of Claims Docket 50233 case 587F 2d 458 p.849 decided 01/22/1971 allowed for 
payment of interest as part of just compensation up to January 1, 1934 at the rate of 5% per annum and from January 1,1934 to 
settlement date at a rate of 4% per annum 
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recharges ground water and return flow from irrigation operations makes late-season flow available in 
stream courses that were likely dry during the late summer and early fall months before the irrigation 
project was constructed.16 These actions caused habitat changes to some areas but also made new 
habitat available for fish and encouraged the abundant wildlife population of the reservation today. 

The Tribes have sought and continued to receive large grants and funds for mitigation of damages to 

habitat on the FIR resulting from the construction and operation of the FIPP. The Tribes’ more specific 
concerns and efforts with the fisheries began in 1960, the year construction of the FIPP stopped. In 1985 
the Tribes were successful in securing instream flow levels within the FIPP through the legal 
establishment of minimum instream flows of 270,600 acre feet per year.   

The resulting calculation for damages from the failure to protect instream flows to support the CSKT 
Treaty-generated access rights to take fish is as follows: 

1. Minimum flows established by Tribes in 1985 is 270,600 acre feet  
2. 26 years (1960-1985) [Halt of construction on project to establishment of flows 1985] x 270,609 

= 7,035,834 acre feet of water 
3. At $65 per acre foot present value adjusted for inflation (CPI) x 7.04 maf = $100,429,495 
4. Plus 4% simple interest from 1960-2018 = $173,415,648 
5. Total Damages including interest = $273,845,143 

At $65 dollars per acre foot and using the consumer price index and an interest rate of 4% for the time-
period of 1960-2018, the settlement contains $273.8 million as compensation for the use of water for 
other purposes than protection of the on-reservation fisheries from 1960 to 1985 as shown in Table 2. 

B. Settlement Infrastructure Costs 

The pathway to ensure the final settlement and development of the CSKT federal reserved water rights 
is intertwined with the existing integrated fish-power-agriculture infrastructure that already exists 
within the Flathead Reservation. Improvements to any portion of the existing infrastructure to benefit 
the Tribes will naturally benefit the entire reservation community.  This settlement seizes on this 

opportunity as it addresses the core purposes of the Flathead Reservation in the context of the CSKT 
federal reserved water rights. 

Agriculture  

The FIPP was built as an integrated irrigation and power project with the overall goal to make the 
reservation productive by serving all residents.17 The elements of this settlement regarding the 
development of the CSKT federal reserved rights for agriculture thus benefit the Tribes, irrigators, 
businesses, power consumers, and other reservation residents, and focus on the following: 

 The build-out of the Tribes’ practicably irrigable acreage (PIA) 

 Rehabilitation and betterment of the FIPP to make water available for Tribal instream flow 

 On-farm improvements for individual Tribal acreage within the FIPP 

The build-out of the Tribes’ 44,852 acres of PIA is an obvious element of fully developing the agricultural 
purpose of the reservation, as are the on-farm improvements to the 12,700 acres of Tribal land within 
the FIPP. In addition, the rehabilitation and betterment of the FIPP not only makes more water available 
to the Tribes for instream flow, but it also increases the reservation’s productivity and contribution to 
the regional economy.  

                                                           
16

 Slagle, S.E., 1988. Geohydrology of the Flathead Indian Reservation, U.S. Geological Survey Water Resources Investigation 
Report 88-4142 
17

 Scattergood, 1930. Flathead Power Development, U.S. Senate Doc. 153, 71
st

 Congress 2
nd

 Session. Agricultural operations and 
related industries in FIPP contribute an estimated $100 million to economy and additional revenue through the generation of 
power to serve agricultural, industrial, municipal, and domestic uses. 
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In addition to the water made available for increased instream flow by rehabilitation and betterment of 
the FIPP, the rehabilitation of the project will retain, maintain, and improve fish passage, screening, and 
habitat improvement. Existing legally secured instream flows, and wetlands, high elevation lakes, and 
headwater instream flows are also included in the body of the Tribes’ federal and non-federal reserved 
water rights and will benefit from the funds provided by this Act to Tribal habitat programs. 

The source of water to support the Tribes’ federal reserved right is Flathead Lake and deep ground 
water across the reservation. To achieve these objectives this Act includes funds for development of the 
infrastructure to use deep ground water and Flathead Lake.   

 Industrial Development 

This Act funds the development of ground water resources to support the current and future industrial 
needs as determined by the CSKT. The industrial purposes in the Treaty of Hellgate in 1855 also seemed 
to include the trades—logging, blacksmithing, carpentry, etc.; schools; and a hospital.  The central 
concept behind the idea was enabling the tribal people to become educated, skilled, employed, and self-
determined. In the context of developing and implementing a federal reserved water right for the 
purposes of the reservation, how can these Article 5 purposes be addressed? 

The concept of self-determination for Tribes is a pillar of federal Indian policy today and can be 
harnessed in this Act to develop both the skills and water resources to enable Tribal members and the 
tribal government to be self-determined through future industrial development.  

In this context this Act provides for the development of a trade school to serve both current and 

emerging local and regional skill needs that must be developed, but which cannot be served by 
traditional two-year or four-year college institutions. The Trade School is developed as a reservation and 
county-wide institution serving all citizens with on-going and continuing trades education.   

Deferment of the Use of Some Federal Reserved Water Rights 

The full development of the Tribes’ water resource is dependent on the construction of infrastructure to 
capture, transport and use the available water from Flathead Lake, rehabilitation of the FIPP, and 
development of ground water for Tribal agricultural and industrial purposes and to maintain Tribal 

fisheries. This means that except for existing uses, until the settlement’s infrastructure is constructed, 
the deferment of the use of a portion of the Tribes federal reserved water rights may be required.   

Fortunately, most of the water needed to develop the CSKT federal reserved water rights already exists 
from the upper one foot of Flathead Lake.  The timely and efficient development of the settlement’s 
infrastructure, including wells, diversion structures, and irrigation systems will enable the full use of the 
Tribes’ federal reserved water right.  

C.  Distribution of Funding 

Throughout the CSKT proceedings before the Indian Claims Commission, the Court of Claims, and other 
forums, the CSKT have consistently maintained that they were never compensated for the water 

associated with the FIPP.  Indeed, without the final resolution of this claim, the CSKT will seek other 
means of securing compensation for those losses, making community cohesiveness impossible. 

When the Tribes were successful in either forum, the Indian Claims Commission and Court of Claims 
established a distribution formula for damage payments of 85% in per capita payments and 15% to 
Tribal government programs.  Accordingly, a portion of this Act’s funds will be distributed in the same 
ratio to individual tribal members and to the Tribal government with the distribution of funding linked to 
settlement implementation milestones. 

 

D. Settlement Funding  
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The source of funding for the water development components of People’s Compact/Mending Fences Act 
will be derived directly from the Reclamation Fund (Fund), a fund created by the 1902 Reclamation Act18 
for the development of irrigation projects in the western United States. The Fund was intended to be a 
revolving fund, through which projects constructed using the Fund, like the Flathead Irrigation and 
Power Project, were made reimbursable to the United States to replenish the Fund19.   

While the Fund was initially capitalized from the proceeds of the sale of public lands, and grew through 
reimbursements by project beneficiaries, over time the sources of revenue to the fund expanded to 

include federal hydropower facilities, off-shore oil and gas leases, and proceeds from the lease and sale 
of or products derived from natural resource development on withdrawn lands20. As evidenced by the 
historical development of water on the Flathead Reservation by the United States, some of the funds 
designated for the CSKT were instead deposited in the Reclamation Fund.  

The features of the People’s Compact/Mending Fences Act that make the Reclamation Fund an obvious 
source of money for the settlement include the development of the Tribes federal reserved water rights, 
a portion of which involves the rehabilitation of the Flathead Irrigation and Power project (FIPP) and the 
development of water from Flathead Lake, created by the construction of the FIPP. The recapture of 
Kerr Dam as a federal hydropower facility, with a portion of that revenue being deposited in the Fund 

pursuant to law, further supports the use of the Fund to implement the People’s Compact/Mending 
Fences Act.   

Finally, in 2015, Congress amended Chapter 12 of  Title 43 U.S.C. to include  new section 407, the 
Reclamation Water Settlements Fund, that would be earmarked for the settlement of Indian water 
claims. Although specific to a selection of Tribes at this point in time21, the basis for using the Fund to 
support the resolution of the federal reserved water rights of the Tribes is established through this 
action. 

E. Summary of Settlement Costs 

The total cost for the settlement and development of the federal reserved water rights of the CSKT is 

estimated to be $774.7 million dollars as shown in Table 2.

                                                           
18

 Act of June 17, 1902, ch. 1093, 32 Stat.388; 43 U.S.C. § 391 
19

 Stern, C.V., 2013, The Reclamation Fund:  A Primer, Congressional Research Service Report R41844 
20

 Revenues to the Fund were permitted by the following: (1) Act of March 3, 1905 proceeds from the sale of 
certain property and refunds from Reclamation operations; (2)Section 2 of the Act of April 16, 1906, and section 3 
Act of June 27, 1906 proceeds from the sale of town lots; (3)Section 5 Act of April 16, 1906, and Hayden 
O’Mahoney Amendment of Act of May 9, 1938, proceeds from power operations; (4)Act of October 2, 1917, 
receipts from lease of potassium deposits; (5)Act of July 19, 1919, proceeds from the lease of and sale of products 
from withdrawn lands; Section 35, (6)Act of February 25, 1920 proceeds under the Mineral Leasing Act; (7)Act of 
May 20, 1920, proceeds from the sale of surplus lands; (8)Section 17, Act of June 10, 1920, charges arising from 
licenses for occupancy and use of withdrawn public lands;(9) Act of March 4, 1921 and Act of January 12, 1927, 
contributions and advances;(10) Act of June 6, 1930, money collected from defaulting contractors or their sureties; 
and (11)Hayden-O’Mahoney amendment to Act of May 9, 1938, all moneys received from reclamation projects 
including incidental power features thereof 
21

 43 U.S.C. § 407 
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Table 2  
People’s Compact Mending Fences Act of 2019 

Flathead Water Rights Settlement Summary 

 Note 
Water           

(acre feet) 
Tribal 

Programs 

Tribal 
Member 

Per Capita 

CSKT Water 
Rights 

Development 
Fund 

FIP Irrigation 
Rehabilitation / 
Modernization 

Fund 

Trade 
School 

Grand Total 
Settlement 

DAMAGES:         

Agriculture Water 1 6,489,600 $18,124,711 $102,706,693    $120,831,404
 

Instream Flows 2 7,035,834 $ 41,076,771 $232,768,371    $ 273,845,143 

Deferment of Water 3  $   3,750,000 $ 21,250,000    $ 25,000,000 

Total Damages  13,525,434 $62,951,482 $356,725,064    $419,676,546 

         

DEVELOP CSKT WATER RIGHT:         

Develop CSKT Water Rights 4a    $100,000,000   $100,000,000
 

Administrative Costs 4b    $ 25,000,000   $25,000,000 

         

Flathead Irrigation Project         

    Rehabilitation 4c     $200,000,000  $200,000,000 

         

Total Water Rights Development     $125,000,000 $200,000,000  $325,000,000 
OTHER         

Trade School       $30,000,000 $30,000,000 

         

GRAND TOTAL  505,677 af/yr $ 62,951,482 $356,725,064 $125,000,000 $200,000,000 $30,000,000 $774,676,546 

         

# Tribal Members    7,500     

Estimated Per Capita     $47,563     

         

Notes: 
1 Damages Agriculture Water 75% completion of project acres=96,000 ac x 2.6 af /acre from 1909-1934 at present value of $65/af adjusted for inflation +   simple interest 

2 Damages Instream Flow Current ISF’s of 270,600 af from completion of project 1960-1985 at present value of $65/ af adjusted for inflation + simple interest 

3 Deferment of Water Use Estimated deferred use of water use until project infrastructure completed [Table 1] 

4 CSKT Water Right Development 4a) cost to develop 44,900 acres of PIA per June 2015 US Claims filed with state of Montana.  Example calculation: Two 300 ft wells per section and 
providing 2 af /ac for 75 sections or 150 wells and pumps@ $100K per well, a total of $36 million. Added to that are 4 pivots per section at $75 K per 
pivot plus other miscellaneous costs for full development estimated at $100m 
4b) Using S.3013 Agriculture Development Amounts. S.3013 p 41 Implementation x 20% (because administration will only be with respect to the 
CSKT water rights)  
4c) Irrigation Training & Research Center, Cal Poly U, 2015. Project Modernization Plan, List of Project rehab priorities @$188.8 million.  Added 
inflation factor of 1.07 to get to 2018 dollars at $200 million 
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5. IMPLEMENTATION 

The federal development of the water resource on the Flathead Reservation has generated a community 

and economy whose water uses, and water rights are inextricably intertwined. Thus, resolution of the 
federal reserved water rights of the CSKT through this settlement will benefit all.   

The major administrative component that enables this Act to succeed, in broad scope, is the re-

integration of the federal Flathead Irrigation and Power Project (FIPP), including Kerr Dam, the FIPP and 
Mission Valley Power (MVP), under the auspices of the Bureau of Reclamation.  This enables further 
integration of regional hydropower facilities managed by the Bureau of Reclamation and coordinated 
management of the Flathead reservation water and power system.  

A consequence of this integration is the return to the original Congressional intent for the purposes and 

use of the water and power resources of the reservation, the development of the Tribes’ federal 
reserved rights, and the management of settlement implementation funds.  This results in an 
unquantifiable but tangible certainty for all reservation residents. 

A second major component of this settlement is that the administration of Tribal and state law-based 
water rights is implemented through the dual administration system like all other Tribal Compacts in 

Montana.22  The CSKT manage and administer the Tribal water resource and the state manages and 
administers water appropriated under state law.   

A third feature of this Act is the establishment of a Water Court-appointed Special Master’s office to 
resolve disputes between tribal or state law that may arise in the implementation of the Compact and to 
assist the Water Court in finalizing the adjudication of state-based water rights. 

These are described below. 

A. Reintegration of the Flathead Irrigation and Power Project as a combined federal irrigation 

and power project under the auspices of the Bureau of Reclamation 

While the federal development of the water resource on the Flathead Reservation has generated a 

community and economy whose water uses, and water rights are inextricably intertwined, its effective 
operation has been hampered by the actions of federal agencies that resulted in separation of key 

components of the system, such as irrigation, hydropower operations, irrigation project operation and 
maintenance, and power marketing.  The two agencies most responsible for the separation of the water 
and power system authorized by Congress are the Bureau of Indian Affairs (BIA) and the Federal Energy 

Regulatory Commission (FERC) for different reasons, as described below. The project’s disassembly has 
compromised the economic productivity of the reservation because it has disabled the FIPP from 
operating as an integrated system,23  thus creating community conflict and division. 

   Background 

Pursuant to the Act of May 29, 1908 (35 Stat. 444, 448-50) Congress authorized the construction of the 

Flathead Irrigation Project to serve all irrigable lands on the reservation, including Indian lands allotted 

in the 1904 Flathead Allotment Act and unallotted surplus lands24 that would be settled pursuant to 
federal homestead and reclamation laws after the opening of the reservation by Presidential decree in 

                                                           
22

 Concerned Citizens of Western Montana, 2018. 2018 Comparison of Montana Indian Reservation Water Compacts with CSKT 
Partial Quantification 
23

 The previously integrated FIPP allowed the development of agriculture on the reservation, and provided the power for 
agricultural, industrial, commercial, and municipal development.  Tax revenue derived from payments by the power company 
provided funding for essential county programs, including police, fire, schools, and other services that benefit the entire 
reservation community. 
24 Article 6 of the Treaty of Hellgate authorized the disposal of surplus unallotted lands through laws created by Congress. 
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1909.  The clear intent of Congress was to extend irrigation opportunities to all lands within the 
Reservation.   

The 1908 Amendment explicitly directed that “when the payments required by this Act have been made 
for the major part of the unallotted lands irrigable under any system and subject to charges for 

construction thereto, the management and operation of such irrigation works shall pass to the owners 

of the lands to be irrigated thereby (35 Stat. at 450).  The Department of the Interior’s longstanding view 
is that the italicized phrase must be read considering the current ownership of reservation lands”.25  
Through this transfer provision of the 1908 Act, Congress created an explicit statutory right for the 
operation and maintenance of the FIPP to pass to all landowners served the Project.26 

The original design of the project intended to reserve and appropriate the waters of the Flathead River 

and tributaries  to (a) develop all irrigable land on the reservation regardless of ownership or land 
status, (b) to construct a dam and reserve an easement around Flathead Lake for the storage of water 
for irrigation and hydropower purposes, (c)  to use water that was appropriated for irrigation purposes 

to generate hydropower through agreement  between the Secretary of the Interior with the irrigation 
districts in exchange for a low cost block of power for irrigation operations, and (d) to enable the United 
States to market any surplus power, with the net power revenue  allocated back to the operation and 

maintenance of the FIP and repayment  to the United States of construction costs of the FIPP.  Upon 

completion of repayment of costs, the project management and operations were to be turned over to 
the landowners, with the United States retaining ownership of the infrastructure. 

The features of this original design and intent include water reserved or appropriated by the United 

States for the FIPP, Kerr Dam27, the Flathead Irrigation project infrastructure, the power distribution 
infrastructure28, and the irrigation project’s low cost block of power and net power revenue.29  As an 

integrated project Congress intended to make the reservation productive and the federal government 

constructed the system to do just that.  None of the features of this integrated system were intended to 

operate separately from each other.  The FIPP was designed to pay for itself and be self-sustaining using 
each of the features of the project as an integrated whole. 

In 1935 the first 50-year federal hydropower license for Kerr Dam was issued to a subsidiary of Montana 
Power Company by the then-Federal Power Commission.  The United States, through the Department of 
the Interior, structured the power and revenue distribution from Kerr to serve four interests, which 

included the federal irrigation project, the Tribes, the power company, and the local community.30    By 

                                                           
25

 Letter from the Department of the Interior Deputy Associate Solicitor to CSKT Chairman James Steele denying the CSKT 
application for a self-determination act (638) for management of the FIPP, December 21, 2007. The FIPP is not a project that 
was constructed solely for the Tribes because of their status as Indians. 
26

 When the costs were repaid by landowners, the construction liens on their property levied by the United States were to be 
released.  The FIPP repaid the United States in 2004 and to date no liens have been released. 
27

 While the federal government had funded the construction of the FIPP through congressional appropriations of the 
Reclamation Fund, the Great Depression and financial constraints required that private capital be used to construct Kerr Dam.  
As a result, the Federal Power Commission license was awarded to a private company and the United States was given the 
opportunity to “recapture” the Kerr Dam as a federal facility at the expiration of 50-year period of the first license, or 1985. 
28

 The Act of 1928 45 Stat. 200, 212-213 provided the authority to the Federal Power Commission, with the approval of the 
Secretary of the Interior to license a larger facility, Kerr Dam, to replace the Newell Tunnel authorized by the 1908 Act. 
“Congress provided that the Act would permit the licensing of such a facility and required that the water rights of the FIPP, 
which would be taken away by a private licensee, would be compensated for by a low cost block of power.” Testimony of Wm. 
Ray Jensen, Secretary of the Flathead Joint Board of Control, before the Federal Energy Regulatory Commission, April 1984. 
29

 Scattergood, Flathead Power Report, 1930; 1948 Repayment Contract. The use of power revenue to help repay the United 
States for construction costs was first articulated by President Hoover in 1929. 
30

 The CSKT were provided with an annual rent payment from the power company for the land upon which the dam was 
located, and the federal irrigation project was provided a low cost block of power in exchange for the use of irrigation water to 
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the Act of 1948, Congress directed that the net power revenue generated from the low cost block of 
power, after subtracting all costs, would be directed to the United States’ federal irrigation project to 

repay the construction costs of the irrigation and power system, and to provide funding for irrigation 
project operations and maintenance.31  The 1948 Act also required that a reserve fund be established for 

the FIPP using the same net power revenues.32 

Beginning about 1960 the Bureau of Indian Affairs assumed the full management and operation of the 
FIPP, and as the federal agency in charge became responsible for the operation, management, and 
maintenance of the integrated power and irrigation system33.  The BIA then became the agency 
responsible for ensuring the use of the low cost block of power for irrigators and the distribution of the 
net power revenue to the operation and maintenance of the FIPP as articulated in the 1948 Act.  

As a result of agency priorities34 and the failure to request annual funding for irrigation, the BIA allowed 
the FIPP infrastructure to rapidly deteriorate and in 1984, a Government Accounting Office (GAO) report 
found that the BIA was spending the net power revenue generated from the FIPP on projects other than 

irrigation operation, maintenance, and cost repayment as specified by law.35  While the GAO report was 
specific to the year investigated, additional Inspector General reports covering multiple years, and 
anecdotal evidence, including the poor condition of the irrigation project infrastructure, suggests that 

the BIA may have been misdirecting the net power revenue for at least a decade if not longer. 

Coinciding with the expiration of the first Kerr Dam hydropower license in 1985, the BIA and the FERC 
would make several management decisions that effectively disassembled the integrated Flathead 
Irrigation and Power Project:  

 In 1985 the BIA failed to recapture36 the dam as a federal project and instead allowed the 
renewal of the FERC license to a private company. 

 Next, the BIA substituted itself with the CSKT to serve as the FERC co-licensee and allowed the 

CSKT an option to buy (‘recapture’) Kerr Dam after 30 years.   

 The BIA then separated the power and irrigation components of the project, rejecting the 

statutory framework established by Congress for an integrated power and irrigation system and 

                                                                                                                                                                                           
generate power as it flowed through the dam.  The community was provided power for commercial, industrial and commercial 
growth, and the power company was allowed a profit. See Scattergood, Flathead Power Report, 1930 at note 24. 
31

 62 Stat. 269. The 1948 Act provided that the net power revenues would fund six (6) items, including the liquidation of all 
construction costs of the irrigation and power project and the operation and maintenance costs of the project. 
32

 Flathead Resource Organization, 1984, “Final Report on the Flathead Irrigation Project”. The BIA apparently never established 
or maintained a reserve fund, despite having power revenue surpluses in excess of $1 million dollars in 1980 and being directed 
by Congress and the Inspector General to do so.  
33

 Although ‘on paper’, the BOR transferred the management of the project to the BIA in 1924, the remaining construction work 
was completed by Reclamation using the Reclamation fund and other congressional appropriations until project construction 
stopped in 1960.  At that time, employees of the project were employees of the Bureau of Reclamation, and annual reports 
were submitted to the Department of the Interior by Reclamation, as evidenced by correspondence and reports sent forth 
under the Bureau of Reclamation header. As late as 1984, the BIA and BOR were still working together on the management and 
operation of the FIPP. 
34

 The BIA agency priorities have evolved to serve Indians and not the non-Indian water users in the FIPP resulting in a conflict 
over the use of water for irrigation, despite the BIA’s 1930 pledge articulated in the 1930 Flathead Power Report to serve the 
entire community that was reliant on the integrated irrigation and power project. 
35

 GAO, RCED 84-126, 1984. Bureau of Indian Affairs Participation in a Proposed Hydroelectric Facility at Kootenai Falls, MT. BIA 
spent over $500,000 of the net power revenue allocated for irrigation on an investigation of Tribal hydropower opportunities 
off the reservation on the Kootenai River. 
36

 “Recapture as a federal facility” is a term used in the 1930 Flathead Power Report that would allow the United States to 
reintegrate Kerr Dam as a part of the federal irrigation and power project.  Because of the Great Depression, federal funding for 
Kerr Dam was unavailable and the United States allowed a private company to fund and build the project. However the costs of 
the construction of the irrigation and power project were repaid to the United States, not the dam operator, by landowners 
served by the Project. 
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the preference of the irrigators to transfer project management to the Bureau of Reclamation 
because of their expertise in managing similar projects across the west37 

 After separating the project’s irrigation and power components, the BIA improperly executed a 

P.L. 93- 638 contract38 with the Tribes, allowing them to manage the whole power operation and 
to assume the responsibilities for the allocation of the low cost block of power and the 

distribution of the net power revenues to the irrigation side of the project. The Tribes were 
allowed by the BIA to use the net power revenue designated for the irrigation project to be used 
for non-irrigation purposes in contravention to the 1948 Act.39 

 The BIA kept for itself the management and operation of the irrigation project but lost its source 
of net power revenue for the continued operation and maintenance of the FIPP because it   
allowed the Tribes to spend the net power revenue on unauthorized non-irrigation purposes 

 In 2015, the Tribes purchased Kerr Dam under the auspices of the Indian Reorganization Act and 
immediately changed the purpose of the facility to serve the interests of the Tribal community 

alone and not the Congressionally-authorized integrated irrigation and power system that 
served the entire reservation community for eighty years40,41. 

 The FERC issued a new license to the CSKT for Kerr Dam in a vacuum with respect to recognizing 
that Kerr was a part of an integrated federal irrigation and power project with statutory 

obligations for the low cost block of power, the net power revenue, project turnover to the 
landowners served by the FIPP, and the limitations of the Indian Reorganization Act. 

 In the 2015-2016 proceedings before FERC42 regarding the low cost block of power and net 

revenues, the BIA represented only the CSKT and failed to represent all the United States’ 
interests including the irrigators and the irrigation component of the project.  Instead of fairly 

representing all the interests of the United States in the FIPP, the BIA was an advocate for the 
CSKT alone, and as of 2018, the irrigation project components lost both the low cost block of 

power and the net power revenue. 

The cumulative result of the BIA management and FERC regulatory decisions has resulted in the once-

                                                           
37

 Comprehensive Review Report:  Flathead Indian Irrigation Project - Prepared at the Direction of the Secretary of the Interior - 
October 1985 
38

 P.L. 93-638 contracts allow the federal government to contract federal programs to Tribes if the programs were built 
specifically for the Tribe because of their status as Tribes. The FIPP was built for all reservation residents, not just the CSKT. In a 
2007 letter report to the CSKT denying their 638 contract of the irrigation project because it was not built for them ‘because of 
their status as Indians’, Interior inexplicably allowed the power component of the project to be separated from the system and 
even though the power system marketing was also built for all reservation residents, continued to allow the CSKT to control 
power marketing and distribution through a 638 contract. Since 1985, the CSKT have repeatedly sought to change the 
provisions of the Indian Self Determination and Education Assistance Act to allow them to use the revenues generated from the 
public’s purchase of power to benefit the Tribes alone.  The CSKT Mission Valley Power is a public utility serving public interests, 
not Tribal interests alone. 
39

 CSKT Tribal Council Minutes, Vol. 14 No. 65, page 10, report from Ralph Goode on the CSKT jail remodeling project, where 
“MVP set aside $25,000 for that project”. 
40

 Energy Keepers mission statement at www.energykeepersinc.com . “By acquiring the Kerr Project, CSKT will be restoring 
ownership and control over lands of the Flathead Indian Reservation, our treaty-reserved homeland,” Lankford said. “By 
assuming control over Kerr Dam, CSKT will be asserting management and control over Flathead Lake and the Flathead River, 
two critically important water resources of the Flathead Indian Reservation. And by selling the electricity generated at the Kerr 
Project, CSKT will receive more income than 
it gets from rental of the Project land, which will allow the tribe to better meet the needs of our people.” Carol Lankford 
testimony to Congress May 19,2014 re S.2132, THE TRIBAL ENERGY DEVELOPMENT ACT 
41

 When the CSKT changed the purpose of the facility and using the IRA’s provision that purchase was not subject to state or 
federal taxes, the tax revenue from the dam for Lake County that had provided essential services not only to the Tribes and 
tribal members, but to the entire reservation community for over eighty years was eliminated, hurting the entire reservation 
community. 
42 Proceedings regarding Article 40 of the Kerr Dam FERC license 

http://www.energykeepersinc.com/
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integrated FIPP to be composed of three separate parts—Kerr Dam, the irrigation project, and the 
power project.  In addition, the water resource which served the integrated project is now subject to the 

separate and adverse claims of the Tribes for ownership of all the water that formerly served irrigation 
and hydropower purposes.  

The management decisions of the BIA which allowed the fundamental transformation of a federal 

project into a Tribal project, and the failure of the BIA to fairly represent all the United States interests in 
the FIPP before the FERC, allowed the Tribes to successfully challenge the federal low cost block of 
power and net power revenue provided to irrigators as originally contemplated by Congress.   

Additionally, the failure to direct the net power revenue funding to and perform the operation and 
maintenance of the project has ballooned the project’s rehabilitation costs from an estimated $20 

million in 198443 to over $180 million in 2018.  The BIA as a Tribal advocacy agency instead of the 
manager of an integrated federal water and power project that Congress intended to serve all citizens 
has effectively destroyed the federal purpose and Congressional intent of the FIPP. 

   Reintegration of the Flathead Irrigation and Power Project 

The primary purpose of reintegrating the FIPP as an integrated federal irrigation and power project is to 

enable the implementation of the People’s Compact “mending fences” purposes, where the federally 
developed water, irrigation, and power system benefits the entire reservation community as initially 

intended by Congress.   

The reintegration is accomplished through securing the water resource, Kerr Dam, the irrigation project, 
and the power project under federal ownership to be managed under the auspices of the Bureau of 
Reclamation as follows.   

 Water. The United States reserved and appropriated 2.6 million acre feet of water for irrigation 
and power purposes. A portion of this water was reserved by the United States for the CSKT to 

fulfill the purposes of the reservation including irrigation, and the remaining water was 
appropriated under state law by the United States for the irrigation and power project.  The 

entire volume of water reserved or appropriated by the United States thus belongs to the 

United States and is held in trust under federal law for the CSKT and under state law for 

irrigation and hydropower project water uses.  This Act requires that all conflicting claims for 
this water filed by the Tribes, or the United States on behalf of the Tribes for irrigation or power 
in the Montana Water Court to be withdrawn. 

 Kerr Dam.  The dam and associated physical infrastructure are ‘recaptured’ by the United States 
and become the property of the United States government.  The recapture of the facility as a 
federal facility is easily facilitated since the Tribes’ purchase of Kerr Dam under the auspices of 
the Indian Reorganization Act (IRA) automatically made the facility the property of the United 
States.44  Although the United States may now hold Kerr Dam in trust for the CSKT, its purpose 
and use as part of the federal FIPP remains intact. Kerr is recaptured as a federal facility and the 
Bureau of Reclamation becomes the co-licensee of the dam under the Federal Energy 
Regulatory Commission.  In the FERC licensing procedure with the United States, the net power 
revenue and low cost block of power are returned to their status as permanent features of the 

                                                           
43

 Ibid note 25 page 21. 
44

 The CSKT purchased Kerr Dam under the authority of Section 17 of the Indian Reorganization Act of 1934 (Wheeler-Howard 
Act, 48 Stat. 984). Section 5 of the Indian Reorganization Act states: “Title to any lands or rights acquired pursuant to this Act or 
the Act of July 28, 1955 (69Stat. 392), as amended (Added by Public Law 100-581, title II, sec. 214, Nov. 1, 1988) shall be taken in 
the name of the United States in trust for the Indian tribe or individual Indian for which the land is acquired, and such lands or 
rights shall be exempt from State and local taxation.” 
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project. 

 Flathead Irrigation Project.  The FIP, including all infrastructure and power facilities, remains 

under the ownership of the federal government for use in the federal irrigation project subject 
to existing rules, regulations, operation and management procedures, and is managed by the 
Bureau of Reclamation. 

 Power Operations and Components.  Power generated at Kerr and other irrigation project 
associated facilities belong to the United States and will continue to provide the low cost block 

of power to the irrigation system with the net power revenues accruing to the FIP as specified 
by law.  Power generated over and above the FIP requirement is marketed in the regional 

system by the Bureau of Reclamation45.  

The transfer of administration, operation, and management authority from the BIA to the Bureau of 
Reclamation eliminates the inherent conflict of interest of the BIA wherein it can only represent the 
Tribes. It also allows the more coordinated operation of Kerr Dam with other reclamation facilities, 

power generation, and flood control operations.  The Bureau of Reclamation lead enables the 

management and operation of the entire irrigation and power system to benefit the reservation, not 

individual constituencies or uses.  

As the Kerr Project is recaptured under federal ownership, a portion of the revenue generated at Kerr is 

deposited in the Reclamation Fund46.  These revenues can be used to reinstate the dam’s financial 
contribution to Lake County and enable the funding of essential services to the entire reservation 
community. 

Finally, to complete Congress’ intent, and as a result of the project construction costs being repaid in full 
by the landowners in the project in 2004, the liens assessed on project lands are released and the 

Bureau of Reclamation oversees the transfer of operation and management of the system to the 
landowners. 

   Summary 

The reintegration of the FIPP to meet the original Congressional intent of water development on the 

Flathead Indian Reservation is a necessary step to ensure the continued viability of agriculture on all 
reservation lands, tribal fisheries protection within the FIPP, the development of the CSKT federal 

reserved rights, and the effective distribution of power and power revenues in the community. 

B. Water Administration 

The administration of Tribal and state law-based water rights in the Mending Fences Act follows the 
same system that is used in all the other Tribal compacts in Montana and across the United States. The 

CSKT manage the Tribal water right through a Tribal Water Code, the state of Montana manages state 
law-based water rights under the Montana Water Use Act, and the federal Flathead Irrigation and 

Power Project water is managed according to long-standing federal procedures within the irrigation 
project.47 Provisions are established to protect individual Indian allottee water rights. To manage the 
interaction between and among these water rights, a Water Court-appointed Special Master’s Office is 
established.  These systems are described herein. 

                                                           
45

 The CSKT Mission Valley Power (MVP) is a public utility. The Tribes retain MVP, but it will be reorganized as a public utility 
under the Bureau of Reclamation; the low cost block of power and net power revenues will remain a permanent feature of the 
project and are allocated properly to the FIPP as provided by law. 
46

 Congressional Research Service, 2013. The Reclamation Fund 
47

 The management system within the FIPP is not designed or based on priority but instead based on payment of irrigation fees 
each year.  Drought year flows are managed on a pro-rata basis as is surplus water, for example, spring runoff. 
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Tribal Water Code.  The Tribal Water Code manages the Tribal Water Right quantified in the Mending 
Fences Act according to procedures identified by the Tribe.  The Tribal Water Code is developed by the 

Tribe, and under the Indian Reorganization Act and Public Law 280, must be approved by the Secretary 
of the Interior.  Individual Indian allottees have individual water rights that are quantified but are not 

subject to the Tribal Water Code administration unless permission is given for that Tribal regulation by 

the individual Indian allottee.48  Among other required components, the Tribal Water Code must include 
provisions for the evaluation, reporting, and remediation of the impacts of the use and development of 
the Tribal Water Right on other water rights whether based on Tribal or state law.  The Tribal Water 
Code may not interfere with or interrupt the existing federal provisions for project water management 
within the FIPP.  The Tribe has the exclusive jurisdiction to resolve disputes among tribal member water 

users prior to resolution in state or federal court if applicable. 

State Law-Based Water Rights. The state of Montana manages state law-based water rights according to 
the Montana Water Use Act and retains exclusive jurisdiction to resolve disputes among users of state 

law-based water rights. 

Special Master’s Office49.  The purpose of the Special Master’s office is to manage and resolve conflicts 
that arise from the interaction of the Tribal and state-law based water rights, and to resolve conflicts 

that arise between state and tribal law in the implementation of the Mending Fences Act.  The Special 

Master’s Office also assists the Water Court in finalizing the general stream adjudication of all remaining 
state law-based water rights.  The Special Master’s Office is established for a period of ten (10) years 
after the enactment of this settlement. 

6. MISCELLANEOUS PROVISIONS 

A. Treaty of Hellgate Article 3 and the State of Montana. The people and the state of Montana 

recognize that Article 3 of the Treaty of Hellgate is a usufructuary right, or servitude in the land 

that granted the CSKT the right to take fish, hunt, and gather foods in their aboriginal lands, and 

recognize that this right was granted in common with the citizens of the territory.  Therefore, the 
state of Montana reaffirms the state’s constitutional requirements and statutory obligations to 

protect the water resources of the state to protect the usufructuary right to take fish and 
wildlife resources for all citizens. The water off the reservation used to support these rights is 
owned by the state of Montana for the benefit of all its citizens. 

B. The Montana Water Court, Federal State Law-Based Water Rights. Under the terms of this 
settlement, conflicting claims for state law-based water claims filed in the Montana General 
Stream adjudication by the Tribes and the United States on their behalf will be withdrawn from 

the proceedings, including those for ground water aquifers. These include the conflicting claims 
for the project water rights in the FIP held by contract between the United States, irrigation 
districts, and individual irrigators and Walton Rights claims. Conflicting claims for privately held 
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 If an individual Indian allottee chooses not to be regulated by the Tribal Water Code, management reverts to the Secretary of 
the Interior. 
49

 The general procedure in Montana Tribal Water Compacts is to establish a state-tribal forum to coordinate water uses, 
resolve disputes, and to report on and resolve respective water rights issues.  Because the State of usuMontana delegated its 
authority to manage state law-based water rights to the CSKT in the 2015 CSKT Compact, and effectively rejected its 
constitutional requirement for and representation of state law-based water rights to the CSKT, it cannot be a fair arbitrator or 
partner as in other compacts in Montana.  After a period of ten (10) years, when the adjudication of the remaining hydrologic 
basins within which the reservation is located is complete and practices are developed for the resolution of disputes and 
interaction of respective water rights, the Special Master’s office would be replaced with the customary tribal-state DNRC team 
as in other compacts. 
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Secretarial water rights are also withdrawn.50  The United States’ state-law based claims filed 
with the Water Court will remain intact to be adjudicated by the Water Court. Any water 

remaining after adjudication is retained by the State of Montana on behalf of its people.  

C. The United States and the Tribes Dismiss Off-Reservation Water Claims in Western and Eastern 

Montana. Because there is no legal or Treaty basis for off-reservation water rights, the United 

States and CSKT are required to withdraw all Water Claims filed with the Montana Water Court 
in 2015 that occur off the Flathead Indian Reservation in western and eastern Montana, 
including those claims for “co-ownership” of water with the State of Montana. 

D. The United States, Irrigation System Liens, and FIPP Project Management. Because the FIPP 
were repaid in full by project users in 2004, the United States shall (a) release the liens placed 

on lands within the FIPP and (b) in coordination with all landowners within the project develop a 
plan for the transfer of the operations and management of the FIPP to the landowners that is 
acceptable to the Secretary of the Interior under the terms of the 1908 Amendment to the 

Flathead Allotment Act. 

E. Funding Accountability and Audits.  Except for the per capita funds, all funding used in the 

implementation of the settlement, including construction and administration costs, will be 
subject to the appropriate accountability and audit controls. 

F. Review and Evaluation of Settlement Report. Every five years the Tribes, state of Montana, and 
the United States will complete a review of the progress in implementing the settlement that 
includes the audit material, and adjust project schedule, components, and funding as required. 

G. Use of Tribal Water Right for Purposes Other than this Settlement.  The CSKT may use their 
quantified federal reserved water right for any purpose they deem advisable. If the Tribes 

choose to do so, the funds allocated for the specific purposes and projects of this settlement, 

except for the damage award, will be adjusted accordingly. 

H. Federal Energy Regulatory Commission and the FIPP.  The Federal Energy Regulatory 
Commission (FERC) issued a license for the operation of Kerr Dam to the CSKT without 

recognition of the integrated nature of the FIPP or the conditions placed on Tribal “ownership” 
of Kerr by the 1934 Indian Reorganization Act.  As a result, and despite the Tribal entity 
operating as a public utility, the public has been deprived of any information on dam safety, 

power production, the cost of power, and other information that would be available if the dam 
were licensed to a private or even government entity.51Under this Act, the Bureau of 
Reclamation will re-capture Kerr as a federal facility, initiate the transfer of Kerr into Trust 

status, and will become the FERC co-licensee with the CSKT.   

I. Final Resolution.  This settlement is designed as a final resolution of the federal reserved water 
rights of the United States for the CSKT, and the people and State of Montana.   
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 Secretarial water rights holders are not part of the FIPP delivery system, but these water rights occur within or near the FIPP 
area and were issued by the Secretary of the Interior with land patents signed by President of the United States. 
51

 For example, immediately after the purchase of Kerr Dam by the tribes in 2015, two of the three turbines for power 
generation broke down due to an avoidable operator error in turbine maintenance. Other problems include the Tribes’ 
inadequate dam safety plans and structural issues with the spillways.  The information reported here is only gleaned from 
reports of private individuals within the Tribe who have knowledge of the operations and problems of Kerr Dam.  The public is 
unable to see this information, and if power rates increase, are unable to understand the reasons why the rates are increasing. 


